Abstract: The Brazilian energy sector suffered constantly changes during the past years. The process of transformation looked for a competitive market aiming funds to develop infrastructure in Brazil. Foreign investment is necessary to develop and strengthen the energy market, but the sector still present some challenges to be faced by the foreign investors. As consequence, some questions shall be raised in connection with the real effectiveness of mechanisms imposed to foreign investment at its entrance in the Brazilian energy sector. Does the Brazilian legal framework provide legal certainty to the foreign investors interested in investing in the energy sector? The objective of this article is to provide an overview of reform made to the energy market and current hindrances to the investor's entry in such sector.
involving activities regulating an individual daily's life 1 . The energy is a process of transformation that involves technology and economic deployment due to its potential scarcity and possibility of economic exploration.
2 Considering the major relevance taken in a country's economy, the energy system requires a high volume of (national and foreign) investment. In line with such need, an adequate regulation and lawmaking process turns to be essential for the investment attraction in the energy field. As the Brazilian energy sector is an ongoing developing environment, the legislative and regulatory framework shall provide a response to the needs of public and private actors operating in such market.
Unfortunately, there are some public policies that are not favorable for the investor who intends to acting in the Brazilian energy sector: they do not promote and create attractiveness to the private actors to invest money and risk their reputation in certain projects. This paper examines the rules governing the Brazilian energy sector specially focused on the mechanisms of foreign investors' access to such market. The main objective is to examine the instruments that help along with the obstacles that hinder (intentionally or unintentionally) the access of foreign investors to the Brazilian energy market.
In order to pursue the objective of this paper, the authors will firstly present an historical approach of the regulatory changes experienced in the energy sector together with its political and economic factors that influenced such transformations. At a second moment, an analysis will be made over the national legislation and regulatory requirements applicable to the energy sectors that foreign investors shall be mindful to it. At last, the authors will examine the challenges faced by the foreign investors to access Brazilian's energy sector that should be improved. The methodology used in this work is the analysis of national legislation, regulatory rules and concession bid documents imposed by the Brazilian State and regulatory agencies for private investors.
In the early of the 20th century the electricity industry in Brazil was composed, for the most part, by private companies as Light and American & Foreign Power Co. (Amforp), whose origin were Canadian and American, respectively.
3 Due to the lack of specific legislation in this field, the electricity services were regulated by contracts between entrepreneurs 4 and the municipal governments and those contracts had as main object the occupation of public assets and hydro-generation potential by entrepreneurs.
The 1934 Brazilian Federal Constitution defined a new scenario for the Brazilian energy sector. The Constitution of 1934 ensured to the Brazilian Government the centralization of exploitation of hydrogeneration energy within the national territory. 5 In the same year, the Decree-Law No. 24.643/1934 ("Code of Waters") was enacted, limiting the term for concessions regarding energy in thirty years. However, if there were significant investments by entrepreneurs, the concessions' regular term could be extended reaching fifty years.
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In order to verify the activities exercised by the private companies, which obtained the authorization or concession for construction of hydroelectric plants and thermal power plants, the Code of Waters established the right of the public authorities to supervise the companies in the electrical industry 7 . The Code of Waters also established the criteria to require simplified process of authorization or concession to explore the hydro-generation energy 8 and other relevant provisions related to the exploration of hydro-generation activities.
Later, the Decree-Law No. 852/1938 brought new requirements to the concessions in the energy field, specifically in relation to the construction of transmission lines and distribution networks. This legislation substantially modified the Code of Waters, representing a reconstruction of the Brazilian energy sector, which was not truly regulated until then. The article 5 of Decree-Law No. 852/1938 established the need for authorization or concession for "the establishment of transmission lines or distribution networks for energy". 9 In 1940, the requirement of authorization or concession for construction of hydroelectric plants and thermal power plants came into force. 10 Following the trend of the Code of Waters, the DecreeLaw No. 3.763/1941 established the supervision to be performed by the public authorities, including the supervision over the accounting field in order to guarantee the services provided to the population were appropriate, the power tariffs were reasonable and the companies presented a financial stability. (ii) the power plants that are intended for services of Federal, State or Municipal public utility or those which are intended for the energy trade. ("São considerados de utilidade pública e dependem de concessão. a) os aproveitamentos de quedas d'agua e outras fontes de energia hidráulica de potência superior a 150 kws. Seja qual for a sua aplicação. b) os aproveitamentos que se destinam a serviços de utilidade publica federal, estadual ou municipal ou ao comércio de energia seja qual for a potência"). The article 141 of such Decree-Law establishes the criteria for simple authorization, which are applicable for those plants with a maximum generation ofThe 1940's era was marked by the Federal Government's concentrated power and its intervention in the economy. Due to the high demand resulting from industrialization and such 'intervener role', the Brazilian Government has also adopted the role of entrepreneur in the energy sector. The Decree-Law No. 8.031/1945 has represented this intervention period as it provided the authorization for the creation and subsequent construction of hydro-electric Company from São Francisco named in Portuguese 'Chesf'. 12 This was the first public company of electric sector and its creation constituted a public action in accordance with the concessions' framework established in the Code of Water which provided: "The creation of Chesf represented a new stage in the development of the Brazilian electricity sector, marking the trend of decoupling between generation transmission and distribution of electric energy and also concentrating production in large power plants" 13 . The concentration of Government's power in the energy sector was consolidated in 1962, when 'Eletrobrás' (a Brazilian public company) was created.
14 This public company focused its activities in planning, coordinating, supervising construction programs, in the expansion and operation of generation's systems, transmission and distribution of electricity 15 resulting in the expansion of energy sector. This model has brought positive effects to the energy market with a Mineral fiscalizará a produção, a transmissão, a transformação e a distribuição de energia hidroelétrica, com o tríplice objetivo de: a) assegurar serviço adequado; b) fixar tarifas razoaveis; c) garantir a estabilidade financeira das empresas. Parágrafo único. Para a realização de tais fins, exercerá a fiscalização da contabilidade das empresas"). BRASIL. Decreto-Lei nº 3.763/1941 Consolida disposições sobre águas e energia elétrica, e dá outras providências. significant increase of electricity supply to the Brazilian population.
During the mid-1980s, a serious crisis smacked the electric sector. This crisis was triggered off by the elimination of some taxes, which resulted in the termination of funding for the energy sector. The phenomenon of funds shortage in the energy sector occasioned the inability of the public sector to invest and promote the necessary growth in the energy sector 16 causing several negative effects to such sector. Until the early 1990s, the model of state monopoly was still in force in the energy sector. Nevertheless the presence of the public influence in the sector, the events occurred in the 1980s and the financial crisis faced in several areas of the economy evidenced the intervention model present was weak and inefficient.
In order to achieve improvements in the economy as a whole, a regime based on the competition was introduced. Such regime needed to be implemented through a privatization process of public companies, which reduced their market power and established a competition regime among other companies present in the field of energy.
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After the 1980s crisis, the Brazilian Federal Government decided to pursue a reform in the energy sector. In the beginning of the 1990's, the Federal Government gave an incentive to the States to privatize public companies, especially the power distributors, aiming to obtain financial resources and establish a competitive system in the energy sector.
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In 1995, the Law No. 8.987/1995 (Concessions Law) was enacted. The Concessions Law established general rules as a guidance for the concessions, permission as authorizations to be established in the energy sector, as well as the rights and obligations of the concessionaires of public service and users. The Concessions Law also established rules for tariff adjustments and mechanisms of reassessments of public concessions, which were required for the maintenance of the economic and financial equilibrium of concessions.
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In the same year, Law No. 9.074/1995 (Energy Concessions Law) brought important changes to the energy sector because it has created important figures to continue boosting the competitiveness in the market. 20 Along with the Energy Concessions Law, the figure of 'Independent Power Producer' has appeared, 21 and 'Free Consumer'. The main change provided by the Energy Concessions Law was the permission for the Independent Power Producer and Free Consumer to negotiate the price of electricity produced. 22 As a result of such modification in the legislation, the Free Consumer was not obligated to buy energy from a local distributor power. In addition to that fundamental change, the Law No. 9.074/1995 has also established that the power distributing companies could not carry another economic activity except the power distribution. The main objectives of such measure were the maintenance of the distributors' monopoly 23 It is important to note that the segregation of generation, transmission and distribution 24 sectors was a necessary step for the Brazilian energy market. 25 The segregation was necessary to create a more competitive segment of energy's generation, especially by the introduction of energy traders. 26 On the one hand, the introduction of energy trader in the market has improved the competitiveness in the energy sector. On the other hand, it has maintained energy tariff regulation in the transmission and distribution field due to the fact that the companies exercising activities in this sector had a background in the original public monopoly.
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Nonetheless the modifications made to the energy sector in the 1990's, the inefficiency was still present in the sector. In 2001, the public authorities verified that the water reservoirs (the largest source of power generation in outorgadas nos termos desta e da Lei no 8.987, e das demais. (...) § 5º As concessionárias, as permissionárias e as autorizadas de serviço público de distribuição de energia elétrica que atuem no Sistema Interligado Nacional -SIN não poderão desenvolver atividades: (Incluído pela Lei nº 10.848, de 2004) I -de geração de energia elétrica; II -de transmissão de energia elétrica; III -de venda de energia a consumidores de que tratam os arts. 15 e 16 desta Lei, exceto às unidades consumidoras localizadas na área de concessão ou permissão da empresa distribuidora, sob as mesmas condições reguladas aplicáveis aos demais consumidores não abrangidos por aqueles artigos, inclusive tarifas e prazos; IV -de participação em outras sociedades de forma direta ou indireta, ressalvado o disposto no art. 31, inciso VIII, da Lei no 8.987, de 13 de fevereiro de 1995, e nos respectivos contratos de concessão; ou V -estranhas ao objeto da concessão, permissão ou autorização, exceto nos casos previstos em lei e nos respectivos contratos de concessão"). Available at: http://www.planalto.gov.br/ccivil_03/leis/L9074cons.htm. Access on July 1, 2016. 24 The generation process comprehends the transformation of primary energy to electricity. The transmission segmentation consists of the transportation of energy from the generation plant to the distribution system. The distributor transmits the electricity to the final consumers. Brazil) were below 40% of the level of storage capacity. 28 Facing a high demand and low source of energy, an electricity-rationing program in Brazil was an inevitable measure to be taken by the public authorities.
In June 2001, the Federal Government determined a program of electricity rationing throughout the national territory, except for the Southern Region. 29 In this scenario, the Federal Government took several measures such as: (i) establishment of consumption quotas for the private consumers (residences and industries were authorized to consume a specific amount of energy per month), (ii) increase of tariffs imposed on the electrical energy and (iii) payment of bonuses for users who have saved energy during the rationing's period. 30 In February 2002, almost one year later, the Operator of the National Electricity System (ONS) 31 determined that the electricity-rationing program should be terminated. 32 The Brazilian energy crisis in 2001 evidenced the institutions in place and the regulation over the energy sector needed a structural change. The public and private actors observed that the legislation and regulation over the energy sector was clearly vague and sometimes contradictory. The crisis laid off private investors 33 of the energy sector and a new system with bodies capable of guiding and supervising the energy activities was created.
This movement was essential for the restructure, development and operation of the energy sector. In order to address the need for change, the Federal Government created the Ministry of Mines and Energy 34 (in Portuguese, Ministério de Minas e Energia -MME), responsible for the creation and implementation of policies in the energy sector. It also created the Brazilian Electricity Regulatory Agency 35 (in portuguese, Agência Nacional de Energia Elétrica -ANEEL) responsible for the regulation and supervision of the activities developed by agents of generation, transmission, distribution and traders of energy sector.
Currently, the negotiations for trading energy in the Brazilian energy market are held in two different markets. They are called 'Regulated Market' (in Portuguese, Ambiente de Contratação Regulada) and the 'Free Market' (in portuguese, Ambiente de Contratação Livre).
In the Free Market, generators, independent power producer, traders and free consumers are free to negotiate agreements of energy by establishing volumes, prices and terms of supply at their own discretion. These transactions are agreed through energy purchase agreement held in the Free Market. In the Regulated Market, the purchase of electricity may only occur upon public auctions formally established by the 'Chamber of Commerce of Electric Energy' (in portuguese, Câmara de Comercialização de Energia Elétrica) and by delegation of the Brazilian Electricity Regulatory Agency. In this case, the energy traders who join the public auctions shall formalize their commercial negotiations by means of a public agreement registered within the Regulated Market.
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The segregation between the Regulated Market and the Free Market was a direct result from the segmentation of energy sector in terms of generation, transmission, distribution and trading of energy. As earlier mentioned, this process has promoted competition among the energy agents, as well as maintained the distribution and transmission's sectors regulated.
The main objective of the several reforms implemented in the Brazilian energy sector was to build a competitive market in order to 34 attract more investments and resources to finance the energy sector and develop infrastructure. The new regulation model pursued a mechanism of liberalization with less State-intervention, authorizing the generation and distribution of electrical services to be executed by private corporations. Along with such authorization, public companies were privatized, consolidating the new paradigm of private sector as investor of the energy sector.
The latest events in the energy sector's regulatory scenario have proved to be favorable to the foreign investors. In line with the investorpromotion attitude, Brazilian Government has promoted events to announce to foreign investors that old restrictions to their access to the Brazilian energy sector were removed. 37 The then Minister of Mines and Energy, Eduardo Braga, announced in October 2015 that Brazil government does not impose hindrances to the foreign investor in the energy sector. Eduardo Braga also reaffirmed the legal certainty remain as one of the main commitments from Brazil's public policy and the current tariff systems is very favorable to foreign investors at the present moment. 38 The objective of this topic is to understand the necessary steps to be followed by the foreign investor at the moment of decision to pursing an investment in the Brazilian energy sector. The options of investment in the energy sector include the energy trading and participation of public auctions for energy generation or transmission of electricity in the Brazilian territory. These investments are materialized through concession agreements with a characteristic of long-term investments, balancing the risk of the investment together with the possibility of more profit. Therefore, the requirements hereby to be analyzed are directed to the foreign direct investment (FDI) in the Brazilian energy market instead of the requirements for the entrance of portfolio investment. The FDI is a type of investment characterized by long-term, transfer of a considerable amount of funds, intention of obtaining profit for a long period and management of the project. 40 There are other elements, which also characterize the FDI, such as some sort of control and management capacity over the corporation, meaning the interference in the business activities. 41 The investment of portfolio is focused in the financial market with short-term transactions. "Portfolio investment is normally represented by a movement of money for the purpose of buying shares in a company formed or functioning in another company".
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This paper is directed to the energy generation and electricity production for commercial purposes 43 as it can be a very attractive market for foreign investors due to the available opportunities of investment and profit.
44 Energy generation may involve traditional sources of energy and the non-traditional sources focused on renewable transmissão e distribuição de energia elétrica, sobre a redução dos encargos setoriais e sobre a modicidade tarifária. Available at: http://www.planalto.gov.br/ccivil_03/_ato2011-2014/2013/ Lei/L12783.htm Access on July 06, 2016. 40 Rudolph Dolzer and Christoph Schreuer make appoints the elements that characterize each type of investment: "Economic science often assumes that a direct investment involves (a) the transfer of funds, (b) a longer term project, (c) the purpose of regular income, (d) the participation of the person transferring the funds, at least to some extent, in the management of the project, and (e) a business risk. These elements distinguish foreign direct investment from a portfolio investment (no element of personal management), from an ordinary transaction for purposes of sale of a good or a service (no management, no continuous flow of income), and from a short-term financial transaction". DOLZER, Rudolph; SCHREUER, Christoph. In this sense, the generation of energy focused on private purposes for individual use is not part of the analysis of this paper. 44 There are several ongoing discussions in the international literature in respect of energy governance and the shift of energy production to the renewables. See: "Were we to shift reliance on energy production to the exploitation of renewables (e.g., power derived from the sun, wind, oceans, and from the heat of the earth), which are abundant, more sustainable and distributed more widely, the zero-sum logic that underlines interstate energy relations could become obsolete". LEAL-ARCAS, Rafael; FILIES, Andrew; ABU GOSH, Ehab S. 50 consolidating the reforms established in the historic panorama outlined above, which established a independence between the actors playing a role in the energy market. Such independent role shall be played separately by unrelated companies in the field of generation, transmission and distribution of energy.
The public bidding processes for energy generation and transmission are organized by the ANEEL 51 observing the applicable national legislation: Law No. 10.848/2004 and Decree-Law No. 5.163/2004. There are three main objectives of any bidding process established by ANEEL: pursue the best energy price, attract investors focused in the infrastructure for energy generation and retain the current energy generated. 52 The duration of the concession contracts executed after the Law No. 9.074/2004 was enacted shall be no longer than thirty years with a possible renovation for the same period at the discretion of the public party.
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The first aspect of concern for a foreign investor is the openness of the country's economy to foreign capital and the legal certainty of the transactions. In case of Brazil, some sectors of its economy are still closed to corporations with foreign control, which consist of barrier of 'control criteria' to the access of foreign companies to the Brazilian market. 54 In respect of the nationality of private actors in the energy sector, a reform to the Brazilian Federal Constitution was performed in 1995, eliminating the exclusivity of exploration of energy sector by the 49 Indirect exploration can be established in case of shareholder's participation in other companies. 50 Article 4, paragraph 1 provides "The contracts, rights of use and amendments related to this article shall be in favor of the Federal government". ("As contratações, outorgas e prorrogações de que trata este artigo poderão ser feitas a título oneroso em favor da União" Brazilian corporations exclusively detained by Brazilian shareholders or Brazilian Government. 55 After such amendment, companies incorporated under Brazilian laws with seat in national territory, but with foreign ownership, 56 started to be authorized to hold a concession or permission agreement in the energy field.
In this scenario, it is important to make few distinctions regarding corporate nationality in accordance with Brazilian applicable legislation. 57 The importance in determining the corporations' nationality relies in the definition of the status of such corporation under Brazilian law. In determining the foreign nationality, some restrictions will apply such foreign corporations that are not applicable to the Brazilian corporations.
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According to Brazilian law, the criteria of determination of foreign nationality for corporations, in other words, the corporate's capacity and structure's recognition 59 is determined by the legislation of its incorporation. 60 The 'incorporation criteria' shall be used to establish the nationality of the corporation.
Differently from the 'incorporation criteria', the corporation that wishes to acquire the Brazilian nationality needs to follow another special requirement. A corporation which intends to obtain Brazilian 55 BRASIL. Emenda Constitucional no. 6 de 15 de agosto de 1995. Available at: http://www. planalto.gov.br/ccivil_03/constituicao/Emendas/Emc/emc06.htm#art1. Access on June 28, 2016. 56 DOLINGER, Jacob; TIBURCIO, Carmen. Direito Internacional Privado. Rio de Janeiro: Forense, 12a ed. Rev. atual. e ampl., 2016, p. 186. 57 The first observation to be made in this context is related to the distinction between natural person and corporations in its conception. Jacob Dolinger explains the beginning of a life is characterized by a fact -the moment that the human being is born. The corporation starts its corporate life and acquires its nationality by means of registration of its acts of incorporation in accordance with the laws of the country of incorporation. Therefore, the corporation's beginning of a life is characterized by an act. DOLINGER, Jacob. 63 which remains valid after the Law No. 6.404/1976 was enacted. In case of foreign corporations to exercise activities in Brazilian territory, they shall obtain special authorization of the Brazilian Government. 64 After obtaining such authorization, the foreign corporation will be authorized to execute agreements, demand in Brazilian courts and be a shareholder of a Brazilian company 65 (as long it maintains a special representative in the national territory with full capacity). 66 Based on the foregoing, the foreign entities that would like to entry and invest in the Brazilian territory can legally exercise commercial activities through two options: obtaining Government's authorization and incorporating full branch or incorporating a subsidiary under the Brazilian laws and follow the requirements of Article 60 of Decree-Law No. 2.627/1940. In the first case, the corporation shall be submitted to the restrictions and formalities to functioning according to Brazilian legislation. In the second, the subsidiary shall observe Brazilian applicable laws, but its shares can be owned by a holding company incorporated abroad. 67 Under the bidding process documents made public by ANEEL such as the auction No. 01/2016 -ANEEL for generation 68 , the foreign corporations were allowed to individually participate the bidding process as long as they create a special purpose entity (SPE) incorporated under Brazilian laws. 69 The same requirement was included in the public auction No. 02/2015 -ANEEL for generation of renewable energy through wind power and biomass 70 , the public auction No. 06/2014 for generation of energy trough hydro, wind, solar and thermo power. 71 The bidding process No. 13/2015 -ANEEL established a public auction for construction of transmission lines for electrical energy. Differently from the bidding process No. 01/2016 and No. 06/2014, in the bidding process documents No. 13/2015, foreign corporations that would compete individually were allowed to bid directly without the requirements of creating a SPE. 72 In that case, the foreign corporation had to present the necessary documents to evidence its legal capacity and representatives authorized to represent the company in Brazil. In the same line were the requirements imposed by the bidding process No. 02/2016 -ANEEL for acquisition of electricity. 73 Another interesting requirement is provided in case of syndication formed to participate in the public auctions for generation or transmission of electricity. In case of syndication formed by Brazilian and foreign corporations, the syndicate had mandatorily to be led by a Brazilian corporation. 74 This requirement was present in all public auctions described above.
The purpose of this section is to critically analyze what elements can be considered as obstacles to the entry and maintenance of foreign investment in long-term investments specifically focused on the Brazilian's energy sector. As previously highlighted, the scope of our analysis combines FDI and energy sector. Thus, portfolio investment and other sectors in the Brazilian economy were disregarded.
There are some elements we consider as obstacles for the foreign investor's entry in the Brazilian energy market for long-term investments. The requirements imposed to the foreign corporations in the public auctions constitute, in our opinion, an example of these obstacles. Another examples of such obstacles are the legal uncertainty 75 , political instability, and lack of transparency, among others 76 . All these require more a transformation of mindset and body of law other than a single amendment of legislation. These obstacles may lay off foreign investors away from the Brazilian market, which phenomenon have a relevant impact in the government's ability to reach sources of funds to develop its infrastructure sector.
In terms of limits imposed to the foreign investment in specific sectors of the economy, there are two types of restrictions to foreigners: restrictions limiting the foreign corporations to exercise activities under strategic sectors of economy and restrictions imposed to the participation of foreign individuals in Brazilian corporations.
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The limits imposed by the national legislator to foreigners are based on the arguments of protection of national interests and protection of sectors seen as strategic and/or essential 78 to the Brazilian economy. On the one hand, media and aviation are sectors that still suffer with such type of restrictions. Oil and gas and energy sectors, on the other hand, are examples of sectors that foreign participation were made The Brazilian Federal Constitution provides that the ownership of any media corporation shall be restricted to Brazilian individuals or Brazilian corporations with seat in Brazil. In case of corporations, Brazilian individuals shall hold at least 70% of the total shares or of the total voting shares of the company. The owners shall mandatorily exercise the management of the activities and establish the media content. 79 In aviation sector, the domestic transport is currently reserved to Brazilians corporations. 80 Foreigners can only own 20% of the voting ordinary shares of such Brazilians corporations. There is an ongoing debate undergoing in the Brazilian Parliament to modify the current legislation and permit foreign shareholder control in the Brazilian corporations. 81 The legislative proposal initially submitted by the Government's commission proposed an increase from 20% to 49% of the voting ordinary share authorized to be acquired by foreigners. 82 In case of oil and gas sector, the previous legal regime established the Government's monopoly of the exploration of oil, gas and other hydrocarbons fluids as provided under article 177 of the original version of the Brazilian Federal Constitution. 83 The constitutional monopoly suffered changes by the adoption of Constitutional Amendment n. 9 of 1995. 84 "These provision were amended to maintain the Union's monopoly over oil and gas, but, at the same time, to allow International Oil Companies to act in Brazil". 85 The Constitutional Amendment n. 9 had a significant impact and reoriented the Brazilian legal system regarding exploration of oil and gas. 86 In case of energy sector, the Constitutional Amendment n. 6 of 1995 amended the first paragraph of article 176 of the Brazilian Federal Constitution excluding the concept of Brazilian corporation with "national shares". 87 After such amendment, Brazilian corporations with foreign ownership were allowed to explore hydro-generation energy, eliminating the requirement of the shares to be owned by Brazilian individuals.
Another type of restriction to the access of foreigners to the Brazilian market is connected with the formalities imposed to the foreigners under public auctions for concession agreements. It is understood the administrative burden of a legal system may reduce the interest of investors in a certain country. The excess of requirements to pursue administrative simple procedures and its time-length may result in an excessive cost negatively effect on the investor's decision to invest.
In the Brazilian energy markets, it is common to find requirements related to syndications formed by Brazilian and Foreign corporations in the public auction process for energy concessions. In the public bidding documents analyzed above, in case of syndication with participation of a foreign corporation, a Brazilian corporation shall lead the syndication, not the foreign corporation. Not allowing a foreign corporation to lead a syndicate is an example of the barriers imposed under concessions in infrastructure projects that we currently face in Brazil. The result of the imposition of this type of barrier is the difficulty to attract foreign investment.
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Another example of excess of administrative burden imposed to foreign corporations is the requirement of creation of a special purpose entity. In the public bidding documents analyzed above, the foreign corporations that win the bid shall create a special purpose entity to execute the concession agreement.
A third example can be represented by the preference given to the Brazilian bidders participating of any type of public bidding process occurred in Brazil. Brazilian corporations' bid have preference in comparison with the bid of foreign corporations 89 . According to article 3, paragraph 2 of the Law No. 8666/93 the tie-bracking criteria to decide between bids with equal conditions given in a public auction shall be the criteria of products and services provided by Brazilian corporations. 90 This provision can also be considered a hindrance to foreign investment's entry.
In the opinion of Patricia Baptista, the model of public bidding process and applicable legislation does not attract the type of investment the Brazilian Government should wish. The reason for that is because the concession contracts with Brazilian States is so favorable to the State itself and the Brazilian Judiciary is so paternalist and protective the result is a non-profit relationship for the foreign investor. An example of such paternalism is the non-observation of the right of the private party of the concession agreement to terminate it at the time the public party delays the payment fore a period equal to or more than 90 days as provided in the Article 78, XV of the Law No. 8.666/93.
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Nevertheless the attractiveness of the Brazilian energy sector in terms, of natural resources 92 , extensive territory, the challenges faced by foreign investors do not encourage the attraction of private funds. Some still argue one of the main issues of foreign investor's at the entrance in the Brazilian market is the concern with legal uncertainty. 93 Some aspects of such uncertainty are reflected in the regulatory panorama, lack of national standards to guarantee the safety to foreign investors and culture of trust of the private sector in the public regulatory entities.
The Organization for Economic Co-operation and Development (OECD) developed a guide on public governance that highlights six elements inherent to the good governance: "accountability, transparency, efficiency, effectiveness, responsiveness and rule of law" 94 . These elements are necessary to maximize the investment flow in the countries based on the trust and certainty as base-ground assumptions observed by the investors at the first step of an investment's decision. In respect to those elements, the corruption is an issue that remains present in different scenarios of the relationship between public and private sector, which has generated a scenario of political instability. Brazil is currently appointed as very corrupt under the '2015 Corruption Perceptions Index' holding the position 78 of 168's world countries ranking. 95 In addition, the latest events involving corruption's investigations in the public sector and oil and gas industry had a strong impact in the economic scenario.
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Transparency can also be considered an issue in several layers: transparent rules, making the obligations of foreign investors clear and predictable. Transparent administrative procedures, clarifying to the private sector the cost efficiency of the investment to be made, are practices that need to be present in a developed market. In both cases, Brazil does not present the elements of public governance as established by OECD.
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All the elements to build good governance should be observed by Brazilian's Government to improve its capacity of attraction of foreign source of funds. Public governance "helps build trust and provides rules and stability needed for planning investment in the medium and long term". 98 The consequences for a non-attractive environment for foreign investors are the lack of interest in the Brazilian concession bids and scarcity of financial sources to develop the electricity industry.
In our recent past, we have observed some cases of public auction's abandonment by the private sector. Even international companies with high expertize in some sectors of the economy, such as the energy sector, abandoned public auctions in Brazil due to the lack of interest in the terms of conditions of the bidding process. An example of this situation was the public bidding process to contract with an energy generation provider in 2015 necessary for the Olympics in Rio. 99 Four years before, the multinational corporation 'Aggreko', one of the experts company in such type of electricity provider service, has predicted a relevant opportunity of investment for the sport events in Brazil, such as the World Cup and Olympics. Looking for such type of opportunities, the multinational Aggreko opened 12 offices in Brazil.
100 However, after having participated in the World Cup concession agreement, Aggreko decided not to participate in the public bidding of 2015 to provide energy in the Olympics in Rio de Janeiro. Despite the concern of Municipal government of Rio de Janeiro with finding remedies for such deserted public auction, there is no debate in the media or any other forum regarding the reasons for such abandonment by Aggreko.
This type of abandonment of public auctions is a concern for the economy of a country. It is impressive not seen any type of manifestation from the public authorities in terms of motivation to change the current scenario private investors face.
In conclusion, public authorities in Brazil should be more interested in addressing the needs of the private sector, especially the foreign investors, to improve a more benefic environment for investment. Provisions fulfilled with consistency and coherence for the entrance of foreign investment in the national territory and certainty for long-term investments are vital for the development of the infrastructure. Public governance shall focus on a dynamic, efficient, long-term agenda for investment attraction and infrastructure development.
It is necessary to highlight that aiming for efficiency and effectiveness in the regulatory framework and prioritize good governance is not synonym of deregulation. "Regulations which encourage market dynamism, innovation and competitiveness improve economic performance". The relevance of the energy sector to a country's economy requires a significant amount of investment necessary for the infrastructure involving the generation, transmission and distribution of electricity to its population. Concerned with the volume of investment required for development, public authorities shall focus on the mechanisms of attraction of the investors.
Departing from that assumption, the historic outlook presented in the first section recapitulated several events that modified the legislative and regulatory panorama of the energy sector. The creation of the Code of Waters, the Concessions Law, Energy Concession Law and segmentation of the energy sectors in generation, transmission and distribution were events looking for improvement of the energy market. These events had one main objective: create competition with less State-intervention and more participation of the private sector as source of investment.
Notwithstanding all changes made to the legislative panorama over the energy sector, requirements imposed to foreign investors remained in the public auction documents. After an analysis of bidding process provisions established by ANEEL, a number of requirements inflicted to foreign corporations were identified. These requirements play more a role of hindrance of investments than to protect national market.
Along with issues such as legal uncertainty, political instability, administrative burden and lack of transparency present in the Brazilian system as a whole, these requirements negatively impact the energy sector instead of improving it. After a critical analysis of the obstacles faced by foreign investors to access Brazil's energy sector, the conclusion is a necessary reformulation of the regulatory framework to eliminate such type of hindrances to the access of foreign investor's access to the infrastructure sector. "Regulations which are poorly designed or weakly applied can slow business responsiveness, divert resources away from productive investments, hamper entry into markets, reduce job creation and generally discourage entrepreneurship." 102 Public authorities shall value for a regulatory framework that promotes efficiency and effectiveness. Good governance with all its inherent elements shall drive public policies, building a system with stability and incentives necessary to plan investments in the medium and long term by private investors. Brazil needs to eliminate the issues found in the concession bidding process, the administrative burden and promote the participation of the private sector to pursue infrastructure
